1- Duty of care 2- Breach of duty of care 3- Damages, Injury, economic loss, property 4- Causation – has be direct and linked
Duty of care – Neighbour principle duty to all who may be affected by your acts or omissions. The objective viewpoint of the reasonable person.
Donoghue v Stevenson [1932] AC 562 was a decision of the House of Lords that founded the general principles whereby one person would owe another person a duty of care.
Causation Defendants negligence must have injuries. Voluntary assumption of risk, not wearing seat belt, has to be very specific. Compensation = Fault element Apportionment of liability.
Causation and reasonably foreseeability plaintiff must show that it was “not unlikely” a class of persons to which he belongs may suffer an injury of the same general character as the one the plaintiff suffered.
Cause of the injury – Reasonable foreseeability of risk, which the defendant had knowledge of and should have taken steps to avoid or reduce risk.
Cause of the injury, Specifics of the injury
But for test
Would the injuries have been suffered but for the defendants negligence? Barnett Vs. Chelsea & Kensington hospital 1969 Arsenic In strict use this is effective.
Test requires court to compare what actually happened to what could of.
Limited in it’s use March Vs E & MH Stramere Pty Ltd
Common Sense Test 
All things considered was the negligent breach a materially contributing factor or did it materially increase the risk of this kind of harm?
“Res ispa loquitur” = “The thing speaks for itself”
Inference that the very fact plaintiff suffered injury that it must have been cased by the defendants negligence”
A breach of a duty of care will only be proved if it can be shown that the defendant failed to attain the appropriate standard of care. In these circumstances the standard is that of the reasonable ski instructor.
Should the standard be lowered because Bob the ski instructor does not speak fluent English. This would not be taken into account  as Bob’s lack of English would not affect what we would expect of him at all. It is his positioning of himself in the particular place that he did which is important here, not his ability to speak English.
It is well known that many ski instructors on the snow-fields come from different countries and so this would be accepted by students.
Therefore Bob should be expected to do what a reasonable ski instructor would do: that he would consider the skills or lack thereof of his students and position himself so that the beginner skiers could stop in the space he has made available.
Was the risk of injury to Tom reasonably foreseeable?Bob would know that Tom might have difficulty stopping by the fact that he was taking a Level 6 class and these students are described as those who “are sometimes able to turn and stop”. So the risk of Tom not being able to stop and so hitting other skiers was not far-fetched but real and foreseeable.

[image: ]

image1.png
Stramare Pty Ltd & Anor (1991). In other words, the ‘but for” test, if
applied by the courts, would state that no act was the cause of the
claimant’s loss as the same injury would have occurred without one or
the other.

In March o E & MH Stramare Pty Ltd & Anor (1991), the High Court
held that the ‘but for test is not the exclusive test of causation. The
High Court pointed out that the test is unable to deal with the situation
where there is more than one cause of damage where each is sufficient
to cause the damage. In March v E & MH Stramare Ply Lid & Anor
(1991), the defendants had parked their truck in the middle of a six
lane road outside their fruit and vegetable market. The truck was
parked there to load it with bins containing fruit and vegetables. The
street was lit and the trucks hazard lights were on. The plaintiff, who
was intoxicated and driving too fast, collided with the truck. The
plaintiff was injured and sued the defendant, alleging that his injuries
were caused by the negligence of the defendant in parking the truck in
the middle of the road.

Thus, as can be seen in March v E & MH Stramare Pty Ltd & Anor,
the concept of causation can be difficult. Every event has a number of
causes which combine to produce it. For example, if the truck had not
been parked in the middle of the road, the accident would not have
happened. However, if the plaintiff had not been driving too fast, the
accident would not have happened.

The factors which may cause an injury to the claimant may be
complex. As a result of this complexity, the courts have resolved that
the defendant’s act does not have to be the sole cause of the claimant’s
injury. It is sufficient if the defendant’s actions were a material cause.
For example, in Chapman v Hearse (1961), a car had rolled over as a
result of the negligence of its driver. The accident occurred on a wet,
dark night. A doctor, Cherry, went to the assistance of Chapman who
was lying injured on the road. The doctor, in the course of treating
Chapman, was run over and killed by another car driven by Hearse.
The court held that the defendant was liable as his actions were a
‘material’ cause of the plaintiff’s injuries. A cause will be material
where it is not negligible (Western Australia v Watson (1990)).

Additional intervening acts

Where a claimant suffers damage as a result of the defendant’s act but
the effect of the defendant’s act is negated by a second event which
causes the claimant the same o greater damage, then the defendant is








